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DETAILED ACTION 

Election/Restrictions 

Applicant's election with traverse of Group II (claims 17-26) in the reply filed on 
7/21/2008 is acknowledged. The traversal is on the ground(s) that there is no serious 
burden in examining all groups. This is not found persuasive because the examiner 
notes that there is burden in examining groups of claims that are independent and 
distinct from each other. In this case, the method claims do not require the second 
channel through which atomizing gas may flow, which is positively recited in the 
apparatus claims, therefore allowing the method claim to be performed with a materially 
different apparatus than the one of the apparatus claims. These groups of claims are 
independent and distinct form each other. 

The requirement is still deemed proper and is therefore made FINAL. 

Claims 1-16 are withdrawn from further consideration pursuant to 37 CFR 
1 .142(b), as being drawn to a nonelected invention, there being no allowable generic or 
linking claim. Applicant timely traversed the restriction (election) requirement in the reply 
filed on 7/21/2008. 

Specification 

Claims 18, 19, 23 and 24 are objected to because of the following informalities: 
The specification is objected to for the use of English units in the specification. In order 
to minimize the necessity in the future for converting dimensions given in the English 
system of measurements to the metric system of measurements when using printed 
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patents as research and prior art search documents, all patent applicants should use 
the metric (S.I.) units followed by the equivalent English units when describing their 
inventions in the specification of patent applications (see MPEP 608.01). 
Appropriate correction is required. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 17-26 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Regarding claims 1 7, 22 and 26, it is not clear what is meant by the terms "liquid 
may flow" and "gas may flow." Is the liquid or the gas flowing through the channel or 
not? 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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Claims 17, 20-22 and 25 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Skeath et al. (6,352,209). 

Skeath et al. shows an atomizer for forming droplets, the atomizer comprising: a 
first channel (64) through which a liquid may flow, the channel comprising a constriction 
(where the diameter gets smaller toward the end just before it reaches the main gas 
channel) for spreading the liquid into a thin film (column 5, lines 49-55) in the channel; 
and a second channel (the main gas channel in the center of the atomizer) though 
which an atomizing gas may flow, the second channel being positioned so that the 
atomizing gas impinges the liquid thin film in a manner which produces droplets having 
a diameter less than 35 micrometers (column 2, lines 5-10). It is also noted that the gas 
impinges the liquid at a right angle (figure 3). 

Regarding claim 20, the device has a third channel (66). 

Regarding claims 21 and 25, the first channel is shaped so that the thin film is 
cylindrically shaped as it leaves the exit to the first channel. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 18, 19, 23 and 24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Skeath et al. (6,352,209). 
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Skeath et al. shows all aspects of the applicant's invention as in the rejection of 
claims 17 and 22 above, but fails to disclose that the constriction has a diameter of less 
than .005 inches. However, it would have been obvious to one with ordinary skill in the 
art at the time the invention was made to make the diameter of the constriction less than 
.005 inches since our reviewing courts have held that where the only difference 
between the prior art and the claims was a recitation of relative dimensions of the 
claimed device and a device having the claimed relative dimensions would not perform 
differently than the prior art device, the claimed device was not patentably distinct from 
the prior art device. Gardner v. TEC Systems, Inc., 725 F.2d 1338, 220 USPQ 777 
(Fed. Cir. 1984), cert, denied, 469 U.S. 830, 225 USPQ 232 (1984). 

Additionally, it is well known in the art that the smaller the constriction, the faster 
the fluid velocity will be going through the restriction, as well as the more turbulent it will 
be. Therefore, it would have been obvious to one of ordinary skill in the art at the time of 
the applicant's invention to make the constriction diameter les than .005, in order to 
increase the velocity and the turbulence of the fluid as it passes through the restriction 
point. 

Claim 26 is rejected under 35 U.S.C. 103(a) as being unpatentable over Gordon 
et al. (6,077,543), in view of Skeath et al. (6,352,209). 

Gordon et al. discloses a process of preparing dispersible dry powders that 
includes an atomizing operation (10) that produces droplets of a liquid medium which 
are then dried in a drying operation (20) and then collected in a separation operation 
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(30). The drying and collecting being done in a chamber. Gordon et al. does not 
however disclose the specific details of the atomizer that are recited in claim 26. 

However, Skeath et al. shows an atomizer for forming droplets, the atomizer 
comprising: a first channel (64) through which a liquid may flow, the channel comprising 
a constriction (where the diameter gets smaller toward the end just before it reaches the 
main gas channel) for spreading the liquid into a thin film (column 5, lines 49-55) in the 
channel; and a second channel (the main gas channel in the center of the atomizer) 
though which an atomizing gas may flow, the second channel being positioned so that 
the atomizing gas impinges the liquid thin film in a manner which produces droplets 
having a diameter less than 35 micrometers (column 2, lines 5-10). It is also noted that 
the gas impinges the liquid at a right angle (figure 3). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time of the applicant's invention to use the atomizer of Skeath et al. in the atomization 
operation of Gordon et al., instead of the atomizer of Gordon et al., in order to atomize 
the liquid into droplets having a diameter of less than 1 0 micrometers, as taught by 
Skeath et al. (column 2, lines 5-10). 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Lindlof (3,567,1 16) and Watanabe et al. (5,845,846) both show 
atomizers similar to that of the present invention. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jason J. Boeckmann whose telephone number is 
(571)272-2708. The examiner can normally be reached on 8:00- 5:00, Monday through 
Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Len Tran can be reached on (571 ) 272-1 1 84. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/J. J. B./ 

Examiner, Art Unit 3752 
8/13/2008 

/Len Tran/ 



Supervisory Patent Examiner, Art Unit 3752 



